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1. There is an actual controversy in this case between plaintiffs and
defendants, respecting the constitutionality of the Tobacco In-
spection Act of August 23, 1935, entitling the plaintiffs to invoke
the Declaratory Judgment Act. P. 9.

2. The Tobacco Inspection Act of August 23, 1935, authorizes the
Secretary of Agriculture to establish standards of tobacco and to
designate those auction markets where tobacco bought and sold
moves in interstate or foreign commerce; and it provides, under pen-
alty, that at a market so designated, no tobacco shall be offered
for sale at auction until it has been inspected and certified by
an authorized representative of the Secretary according to such
standards. He can not designate a market unless two-thirds
of the growers voting at a prescribed referendum favor it. In
case competent inspectors are not available or for other reasons
the Secretary is unable to provide for inspection and certification
at all auction markets within a type area, he shall first designate
those markets where the greatest number of growers may be
served with the facilities available. He may suspend inspection.
and certification at a market he has designated if competent in-
spectors are not available or the quantity of tobaceo is not enough
to justify the cost of the service. Held:

(1) Such regulation, for the protection of sellers or purchasers,
or both, is within the commerce power as respects the selling for
transportation to other States or broad; and in view of the
manner of the selling at the auctions, where all transactions are
conducted indiscriminately and virtually at the same time, Con-
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gress was authorized to apply its regulation to intrastate sales
in order to make it effective as to the sales in interstate and
foreign commerce. Pp. 9, 11.

(2) The auction is a part of the sales consummated, notwith-
standing that in the market practice the growers are not bound
to accept bids, and in some instances reject them. P. 10.

(3) Regulations under the commerce clause may have the
quality of police regulations. P. 11.

(4) The inspection and grading under the Act, though they take
place before the auction, have immediate relation to the sales
in interstate and foreign commerce. P. 12,

(5) The- fact that, for want of a sufficient number of experts
to inspect and grade the tobacco, but a few of the tobacco auction
markets in North Carolina have been designated, with the result
that some warehousemen operating such markets are bound by the
requirements of inspection and certification, while others, in the
same sort of business and competing for the patronage of the same
growers, remain free from such requirements, does not render the
regulation invalid for discrimination. P. 13.

(6) Mere lack of uniformity does not invalidate a regulation of
interstate or foreign commerce. P, 14,

(7) The provision for a referendum vote of tobacco growers is
merely a condition upon the application of the Congressional
regulation, and does not involve unconstitutional delegation of
legislative power. P. 15.

(8) The Act does not involve unconstitutional delegation of
legislative power to the Secretary of Agriculture. P. 16.

3. It does not appear that in this case the power of the Secretary of
Agriculture under the Tobacco Inspection Act was arbitrarily or
capriciously used. P. 18.

4. The claim of the plaintiffs in this case, who are warehousemen and
auctioneers selling tobaceo on commission for the growers who own
the tobacco, that the Act inflicts upon them a loss of patronage and
business, was not sustained by proof. P. 18.

95 F. 2d 856, affirmed.

CerTIORARI, 305 U. S. 584, to review a decree reversing
a decree of the District Court, 19 F. Supp. 211, which, at
the suit of certain warehousemen and auctioneers, en-
joined the Secretary of Agriculture and other federal of-
ficers from enforcing certain requirements of the Tobacco
Inspection Act.
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-1 Argument for Petitioners.

Messrs. J. C. Lanier and B. 8. Royster, Jr., with whom
Mr.J. W. H. Roberts was on the brief, for petitioners.

Petitioners are entitled to maintain this suit.

The transaction of offering for sale tobacco at auction
on warehouse floors is not a transaction in interstate com-
merce.

After the tobacco has gone through the auction sale the
farmer may, and often does, reject iue offered price and
take his tobacco away.

The tobacco acquires interstate character only when
the sale is consummated and possession passes from
grower to purchaser. Tobacco, moving from the fields to
the curing barns, and from the curing barns to the ware-
house floors, is no part of interstate commerce. Ob-
serve that the inspection is required prior to the offering
for sale. Control over commodities up to the point of
sale is reserved to the States by the Tenth Amendment.
United Mine Workers v. Coronado Co., 259 U. 8. 344;
Heisler v. Thomas Colliery Co., 260 U. S. 246; Oliver
Mining Co. v. Lord, 262 U. 8. 172; Champlin Refining
Co. v. Corporation Comm’n, 286 U. S. 210; Hope Gas Co.
v. Hall, 274 U. S. 284.

In Hammer v. Dagenhart, 247 U. 8. 251; United
Leather Workers v. Herkert, 265 U. S. 457; United States
v.E. C. Knight Co.,156 U. 8. 1; Kidd v. Pearson, 128 U. S.
1, the Court holds that the manufacture of goods intended
to be transported and subsequently shipped in interstate
commerce is not interstate commerce.

The cutting of timber, for immediate transportation
to other States, i1s not interstate commerce. Coe v. Errol,
116 U. S. 517; McCluskey v. Marysville & N. Ry. Co.,
243 U. S. 36; Carter v. Carter Coal Co., 298 U. S. 238.

The ginning of cotton, although the cotton is to be
immediately transported in interstate commerce, and
although the cotton has already begun its journey from
the fields to the market, is not interstate commerce.
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Crescent Od Co. v. Mississippi, 257 U. S. 129; Federal
Compress & Warehouse Co. v. McLean, 291 U. 8. 17;
Chassaniol v. Greenwood, 291 U. 8. 584; Burco, Inc. v.
Whitworth, 81 F 2d 721.

The generation of electricity, which is instantly there-
after transmitted across state lines, is not interstate
commerce. Utah Power & Light Co. v. Pfost, 285 U. S.
165.

If Congress has the power under the commerce clause
or the general welfare clause to compel a person to submit
tobacco to Government regulations, prior to its sale and
prior to its delivery to the buyer, then such power will
deliver to federal control the tobacco yet unplanted and
unharvested and unsold, because it is in large part
destined for and surely to be exported to States other
than that of its production. Cf. Coe v. Errol, supra;
Schechter Corp. v. United States, 295 U. S. 495.

Declarations by way of inducement to the enactment
which follows add nothing to the validity of the Act.

The power to legislate for the common defense and
general welfare of the United States does not justify this
Act.

The Act in its application unconstitutionally discrim-
inates between warehousemen..

It unconstitutionally delegates legislative power.

It violates the due process clause of the Fifth Amend-
ment.

The petitioners are disqualified from voting under the
terms of the Act, although it vitally affects their busi-
ness and property, and although it imposes duties and
expense upon them without remuneration from the
Government. They are put at the mercy of a group of
growers who vote affirmatively in favor of the inspection.
By this Act the power to legislate is conferred upon these
growers, who may be a very small minority of the whole
class. Thus it can be seen that this statute under-
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takes “an intolerable -and unconstitutional interference
with personal liberty and private property.” Carter v.
Carter Coal Co., supra.

The 1782 growers who voted compulsory grading on
petitioners’ floors are left at liberty to sell their tobacco
ungraded on markets to which the compulsion has not
been applied. They have shackled the Oxford ware-
housemen, who could not vote, but left themselves free
to sell their tobacco as they choose.

Mr. Robert K. McConnaughey and Solicitor General
Jackson, with whom Assistant Attorney General Arnold
was on the brief, for respondents.

Mr. CuIeF Justice HueHES delivered the opinion of
the Court.

Plaintiffs, tobacco warehousemen and auctioneers in
Oxford, North Carolina, seek a declaratory judgment?
that the Tobacco Inspection Act of August 23, 1935, is
unconstitutional and an injunction against its enforce-
ment. The Circuit Court of Appeals, reversing the Dis-
trict Court,® sustained the validity of the Act and di-
rected the dismissal of the bill of complaint. 95 F. 2d
856. We granted certiorari. 305 U. S. 584.

The Act states its scope and purpose. §§ 1, 2. It ap-
plies to transactions involving the sale of tobacco at auc-
tion as commonly conducted at auction markets. These
transactions are carried on by tobacco producers and by
persons engaged in the business of buying and selling to-
bacco in commerce as defined, that is, in commerce which
is interstate or foreign or is with or within the Territories
or the District of Columbia.* Congress finds that the

1 Declaratory Judgment Act, 48 Stat. 955.
249 Stat 731; 7 U. 8. C. Supp. I, 511a-511 q.
319 F. Supp. 211.

4 See § 1.
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classification of tobacco according to type, grade, and
other characteristics affects the prices received; that
“without uniform standards of classification and inspec-
tion the evaluation of tobacco is susceptible to specula-
tion, manipulation and control,” and “unreasonable fluc-
tuations in prices and quality determinations occur,” con-
stituting a burden upon commerce; and that the use of
uniform standards is imperative “for the protection of
producers and others engaged in commerce and the pub-
lic interest therein.”

The Secretary of Agriculture is authorized to investi-
gate the handling, inspection and marketing of tobacco
and to establish standards by which its type, grade, size,
condition, or other characteristics may be determined
and these standards are to be the official standards of the
United States. §§ 3, 4.

The Secretary is authorized to designate those mar-
kets where tobacco bought and sold at auction or the
products customarily manufactured therefrom move in
commerce. He is not to designate a market unless two-
thirds of the growers, voting at a prescribed referendum,
favor it. The Act provides that after public notice that
a market has been so designated, no tobacco shall be
offered for sale at auction thereon until it has been in-
spected and certified by an authorized representative of
the Secretary according to the established standards.
There is a proviso that in case competent inspectors are
not available or for other reasons the Secretary is unable
to provide for such inspection and certification at all auc-
tion markets within a type area, he shall first designate
those markets where the greatest number of growers may
be served with the facilities available. § 5. :

Warehousemen must provide space on warehouse
tickets or other tags or labels used by them for showing
the grades as determined by an authorized inspector.
§ 8. The Secretary is authorized to publish and distrib-
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ute, without cost to the grower, timely information on
the “market supply and demand, location, disposition,
quality, condition, and market prices.” § 9. Violation
of the requirement of inspection and certification at
designated markets, is made a misdemeanor punishable
by a fine of not more than $1000 or imprisonment for
not more than one year or both. § 12.

The market practices which led to this enactment are
disclosed by the record. They are described at length
in the Report of the Committee on Agriculture of the
House of Representatives on the submission of the bill. ®
The growers sort their tobacco for market as best they
can. It is tied in bundles or “hands” and brought to the
auction warehouse where it is put in baskets, weighed, and
placed in rows on the warehouse floor with a ticket on
each pile. The warehousemen auction the tobacco, act-
ing as representatives of the growers and receiving fees
at rates fixed by the state law. The auction goes for-
ward with extreme rapidity—about one basket every ten
seconds—the auctioneer proceeding along one side of a
row and the ‘buyers moving with him. The auction is
conducted with a technical vocabulary intelligible only
to the initiated, bids being made by well-understood ges-
tures. The sale is not completed until the grower accepts
the bid; he may decline the bid and take his tobacco
away. The bidders are representatives of tobacco com-
panies and speculators who are experts in grades.® The
Committee reported that “the possession of grade and price
information by the buyers, and the lack of it on the part
of the growers, places the growers under a severe handi-
cap in the marketing of their tobacco and opens the way
to abuses and practices by which farmers are victim-

5 Report, Committee of Agriculture, June 5§, 1935, to accompany
H. R. 8026.

6 The methods are similar to those followed in Georgia as described
in Townsend v. Yeomans, 301 U. S. 441, 445.
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ized. . . . It is the thought of the committée that if the
purchaser needs an expert in grades in order to protect
his interest in the sale the growers should be accorded
the same protection.” It also appears from the record
that because of the spéed of the sale few buyers have the
opportunity to make a satisfactory examination of the
tobacco and consequently many errors are made, although
on the average the buyers are not supposed to suffer seri-
ously. The effect of the methods used is to introduce
an unusual degree of uncertainty in the prices which a
grower may receive for tobacco of any particular grade.

.. Under the operation of the Act federal inspectors ex-
amine the tobacco about an hour before the sale. They
pull samples from each pile and place tickets indicating
the grade. Each day there is displayed in the warehouse
a report indicating the average price for the government
grades sold on the previous day, and weekly reports are
issued for the preceding week.

The Secretary promulgated regulations to be effective
January 2, 1936. Later, official standard grades for flue-
cured tobacco were prescribed. The Secretary designated
twenty-three markets throughout the country for com-
pulsory inspection and grading. In North Carolina to-
bacco was marketed on forty auction markets. Three of
these, at Oxford, Goldsboro, and Farmville, were desig-
nated.” In view of the lack of expertly trained inspectors
and graders, all markets in North Carolina could not be
designated and defendants say that the markets above
named were selected because in previous years the De-
partment had established at these places voluntary in-
spection of tobacco under the Farm Products Inspection
Act® ahd the growers were familiar with the benefits
accruing from the federal action.

7 A referendum was also had at Smithfield which resulted unfavor-
ably.
87 U. 8. C. 492.
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In relation to Oxford, the market here in question, the
required referendum was had. Upwards of 8600 ballots
were distributed to growers who had sold on that market
during the previous season; 1896 ballots were returned,
of which 1782 were in favor of the designation. There
were 248 other ballots returned, of which 96 per cent.
were favorable.

Plaintiffs contend (1) that the transaction of offering
tobacco for sale at auction on the warehouse floor is not
a transaction in interstate commerce and hence is not
subject to congressional regulation; (2) that the Act is
invalid because of its discriminatory character; (3) that
the Act provides for an unconstitutional delegation of
legislative power; and (4) that the Act violates the due
process clause of the Fifth Amendment.

The Circuit Court of Appeals found, and the record
supports the finding, that there is an actual controversy
between plaintiffs and defendants, entitling plaintiffs to
invoke the Declaratory Judgment Act. See Aetna Life
Insurance Co. v. Haworth, 300 U. S. 227, 240, 241.

First. Plaintiffs urge that tobacco “is not inherently an
interstate commodity”; that the auction transaction is
not a sale as title is not passed until the grower accepts
the price; that after the auction the grower may, and
often does, reject the bid and he may take his tobacco
away; that the inspection required by the Act is done
prior to the offering for sale; and that until sale and
delivery to the purchaser the tobacco is not in interstate
commerce and its control is reserved to the State. These
objections are untenable. The record shows that the
sales consummated on the Oxford auction market are
predominantly sales in interstate and foreign commerce.
The principal purchasers are few in number and in the
main are engaged in the export trade or in the manufac-
ture of tobacco products in other States. -It appears that
in a given week, shortly before the beginning of this suit,
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approximately 2,000,000 pounds of tobacco were sold on
the Oxford market, only 15.3 per cent. of which were
definitely destined for manufacture in North Carolina.
About 14 per cent. were in part for manufacture in North
Carolina and in part for other States, and about 62 per
cent. moved directly into foreign commerce. The fact
that the growers are not bound to accept bids, and in
certain instances reject them, does not remove the auc-
tion from its immediate relation to the sales that are con-
summated upon the offers that the growers do accept.
The auction in such cases is manifestly a part of the
transaction of sale. So far as the sales are for shipment
to other States or to foreign countries, it is idle to contend
that they are not sales in interstate or foreign commerce
and subject to congressional regulation. Where goods are
purchased in one State for transportation to another the
commerce includes the purchase quite as much as it does
the transportation. Swift & Co. v. United States, 196
U. S. 375, 398, 399; Dahnke-Walker Milling Co. v. Bon-
durant, 257 U. S. 282, 290, 201; Lemke v. Farmers Grain
Co., 258 U. 8. 50, 54; Stafford v. Wallace, 258 U. S. 495,
519; Flanagan v. Federal Coal Co., 267 U. S. 222, 225;
Shafer v. Farmers Grain Co., 268 U. S. 189, 198; Foster-
Fountain Packing Co. v. Haydel, 278 U. S. 1, 10.

There is no permissible constitutional theory which
would apply this principle to purchases of livestock as in
the Swift and Stafford cases, and of grain as in the Lemke
and Shafer cases, and deny its application to tobacco. In
the Lemke case (supra, at pp. 60, 61), condemning the
effort of a State to control the buying of grain for ship-
ment to other States, the Court referred to the power of
Congress to provide its own regulation for such transac-
tions, saying: “It is alleged that such legislation is in
the interest of the grain growers and essential to protect
them from fraudulent purchases, and to secure payment
to them of fair prices for the grain actually sold. This
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may be true, but Congress is amply authorized to pass
measures to protect interstate commerce if legislation of
that character is needed.” And again, in the Shafer case
(supra, at pp. 188, 198), the Court said: “The right to
buy it [grain] for shipment, and to ship it in interstate
commerce is not a privilege derived from state laws and
which they may fetter with conditions, but is a common
right, the regulation of which is committed to Congress
and denied to the States by the commerce clause of the
Constitution.”

The fact that intrastate and interstate transactions are
commingled on the tobacco market does not frustrate or
restrict the congressional power to protect and control
what is committed to its own care. As we said in the
Shreveport case, 234 U. 8. 342, 351, 352, with respect to
the intrastate rates of interstate carriers—“Wherever the
interstate and intrastate transactions of carriers are so
related that the government of the one involves the con-
trol of the other, it is Congress, and not the State, that
is entitled to prescribe the final and dominant rule, for
otherwise Congress would be denied the exercise of its
constitutional authority and the State, and not the Na-
tion, would be supreme within the national field.” See,
also, Minnesota Rate Cases, 230 U. S. 352, 399; Wisconsin
Railroad Comm’n v. Chicago, B. & Q. R. Co., 257 U. S.
563, 588; Stafford v. Wallace, supra, at p. 522. Here,
the transactions on the tobacco market were conducted
indiscriminately at virtually the same time, and in a
manner which made it necessary, if the congressional
rule were to be applied, to make it govern all the tobacco
thus offered for sale.

Having this authority to regulate the sales on the to-
bacco market, Congress could prescribe the conditions
under which the sales should be made in order to give
protection to sellers or purchasers or both. Congress is
not to be denied the exercise of its constitutional author-
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ity in prescribing regulations merely because these may
have the quality of pelice regulations. It is on that prin-
ciple that misbranding under the Food and Drugs Act®
embraces false or misleading statements as to the ingre-
dients of commodities or the effects of their use. See
Seven Cases v. United States, 239 U. 8. 510. Inspection
and the establishment of standards for commodities has
been regarded from colonial days as appropriate to the
regulation of trade, and the authority of the States to
enact- inspection laws is recognized by the Constitution.
Art. I, §10, par. 2. See Turner v. Maryland, 107 U. S. 38,
51-54; Pacific States Co. v. White, 296 U. S. 176, 181.
But the inspection laws of a State relating to exports or
-to articles purchased for shipment to other States are sub-
ject to the paramount regulatory power of Congress.
Turner v. Maryland, supra, at pp. 57, 58. And Congress
has long exercised this authority in enacting laws for in-
spection and the establishment of standards in relation
to various commodities involved in‘transactions in inter-
state or foreign commerce.”® The fact that the inspection
and grading of the tobacco take place before the auction
does not dissociate the former from the latter, but on the
contrary it is obvious that the inspection and.grading
have immediate relation to the sales in interstate and
foreign commerce which Congress thus undertakes to
govern.

In Townsend v. Yeomans, 301 U. S. 441, we recently
had under consideration the legislation of Georgia pre-
scribing maximum charges for the services of tobacco

921 U. 8. C. 10.

10 Seg, e. g., United States Cotton Standards Act, 7 U. S. C. 51-65;
Food and Drugs Act, 21 U. 8. C. 141, 15, 20, 41, 71, 74, 89, 143,
United States Warehouse Act, 7 U. 8. C. 243; Certification of condi-
tiom, etc. of agricultural products shipped in interstate commerce,
7 U. 8. C. 414; Farm Products Inspection Act, 7 U. 8. C. 492;
Perishable Agricultural Commodities Act. 7 U, 8. C. 499n.
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warehousemen who conducted their business in 4 man-
ner similar to that prevailing in North Carolina. There,
the warehousemen strongly insisted that they were en-
gaged in interstate and foreign commerce, as the tobacco
sold on their floors was destined for interstate or foreign
shipment, and hence that the State was without power
to fix their fees. They invoked the federal Act in sup-
port of their contention. But we found nothing in the
federal Act which undertook to regulate the charges of
warehousemen and hence we concluded that Congress had
restricted its requirements and left the State free to
deal with the matters not covered by the federal legis-
lation and not inconsistent therewith. The authority of
Congress to enact the Tobacco Inspection Act was not
questioned.

Second. Plaintiffs complain that the Act is discrimina-
tory. They say that warehousemen on other tobacco
markets in North Carolina, doing the same sort of busi-
ness and competing for patronage among the same grow-
ers, are at liberty to conduct sales in their warehouses
without inspection and certification.

The reason for the selection is shown. The lack of a
sufficient number of expert inspectors made it imprac-
ticable to supply inspection and grading at all tobacco
auction markets. Having this practical difficulty in mind,
Congress directed that when for that reason or others the
Secretary was unable to provide for inspection and cer-
tification at all such markets within a type area, he should
first designate those where the greatest number of grow-
ers may be served with the facilities that are available.
§ 5. We do not doubt that such a selection was within
the congressional power.

We have repeatedly said that the power given to Con-
gress to regulate interstate and foreign commerce is “com-
plete in itself, may be exercised to its utmost extent, and
acknowledges no limitations, other than are preseribed
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in the constitution.” Gibbons v. Ogden, 9 Wheat. 1, 196.
To hold that Congress in establishing its regulation is
restricted to the making of uniform rules would be to im-
pose a limitation which the Constitution does not pre-
scribe. There is no requirement of uniformity in connec-
tion with the commerce power (Art. I, § 8, par. 3) such
as there is with respect to the power to lay duties, im-
posts and excises (Art. I, § 8, par. 1). Clark Distilling
Co. v. Western Maryland R. Co., 242 U. S. 311, 327.
Undoubtedly, the exercise of the commerce power is sub-
ject to the Fifth Amendment (Monongahela Navigation
Co. v. United States, 148 U. S. 312, 336; United States v.
Cress, 243 U. S. 316, 326; Louisville Bank v. Radford,
295 U. S. 555, 589); but that Amendment, unlike the
Fourteenth, has no equal protection clause. LaBelle Iron
Works v. United States, 256 U. S. 377, 392; Steward
Machine Co. v. Davis, 301 U. 8. 548, 584.

If it be assumed that there might be discrimination
of such an injurious character as to bring into operation
the due process clause of the Fifth Amendment, that is
a different matter from a contention that mere lack of
uniformity in the exercise of the commerce power ren-
ders the action of Congress invalid. For that contention
we find no warrant. It is of the essence of the plen-
ary power conferred that Congress may exercise its dis-
cretion in the use of the power. Congress may choose
the commodities and places to which its regulation shall
apply. Congress may consider and weigh relative situa-
tions and needs. Congress is not restricted by any tech-
nical requirement but may make limited applications and
resort to tests so that it may have the benefit of ex-
perience in deciding upon the continuance or extension of
a policy which under the Constitution it is free to adopt.
As to such choices, the question is one of wisdom and not
of power,
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Third. The argument that there is an unconstitutional
delegation of legislative power is equally untenable. This
is not a case where Congress has attempted to abdicate,
or to transfer to others, the essential legislative functions
with which it is vested by the Constitution. Art. I, § 1;
§ 8, par. 18. See Panama Refining Co. v. Ryan, 293
U. S. 388, 421; Schechter Corporation v. United States,
295 U. 8. 495, 529, 541, 542, 553. We have always recog-
nized that legislation must often be adapted to conditions
involving, details with which it is impracticable for the
legislature to deal directly. We have said that—“The
Constitution has never been regarded as denying to the
Congress the necessary resources of flexibility and prac-
ticality, which will enable it to perform its function in
laying down policies and establishing standards, while
leaving to selected instrumentalities the making of sub-
ordinate rules within prescribed limits and the determina-
tion of facts to which the policy as declared by the
legislature is to apply. Without capacity to give author-
izations of that sort we should have the anomaly of a legis-
lative power which in many circumstances calling for its
exertion: would be but a futility.” Panama Refining Co.
v. Ryan, supra. 1In such cases “a general provision may
be made, and power- given to those who are to act under
such general provisions to fill up the details.” Wayman
v. Southard, 10 Wheat. 1, 43. We.think that the Tobacco
Inspection Act belongs to that class.

. So far as growers of tobacco are concerned,.the re-
quired referendum does not involve any delegation of
legislative authority. Congresshasmerely placed a restric-
tion upon its own regulation by withholding its operation
as to a given market  ‘unless two-thirds of the growers.
voting favor it.” Similar conditions are frequently found
in police regulations. Cusack Co. v. Chicago, 242 U. 8.
526, 530. This is not a case where a group of producers
may make the law and force it upon a minority (see
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Carter v. Carter Coal Co., 298 U. S. 238, 310, 318) or
where a prohibition of an inoffensive and legitimate use
of property is imposed not by the legislature but by other
property owners (see Washington ex rel. Seattle Trust .
Co. v. Roberge, 278 U. S. 116, 122). Here it is Congress
that exercises its legislative authority in making the reg-
ulation and in preseribing the conditions of its applica-
tion. The required favorable vote upon the referendum
is one of these conditions. The distinction was pointed
out in Hampton & Co. v. United States, 276 U. S. 3%4,
407, where, in sustaining the so-called “flexible tariff pro-
vision” of the Act of September 21, 1922 and the
authority it conferred upon the President, we said: “Con-
gress may feel itself unable conveniently to determine
exactly when its exercise of the legislative power should
become effective, because dependent on future conditions,
and it may leave the determination of such time to the
decision of an Executive, or, ag often happens in matters
of state legislation, it may be left to a popular vote of
the residents of a district to be effected by the legisla-
tion. While in a sense one may say that such residents
are exercising legislative power, it is not an exact state-
ment, because the power has already been exercised legis-
latively by the body vested with that power under the
Constitution, the condition of its legislation going into
effect being made dependent by the legislature on the
expression of the voters of a certain distriet.”

Nor is there an unconstitutional delegation to the Sec-
retary of Agriculture. Congress has set forth its policy
for the establishment of standards for tobacco according
to type, grade, size, condition, and other determinable
characteristics. §§ 3, 4. The provision that the Secre-
tary shall make the necessary investigations to that end
and fix the standards according to kind and quality is

11 42 Stat. 858, 941, 942.
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plainly appropriate and conforms to familiar legislative
practice as shown by the various statutes already men-
tioned.”®* It is not different in principle from the au-
thority conferred upon the Secretary of the Treasury to
establish “ ‘uniform standards of purity, quality and fit-
ness for consumption of all kinds of teas imported into
the United States’” (Buttfield v. Stranahan, 192 U. S.
470, 494), or from that conferred upon the Interstate
Commerce Commission to fix standards for safety devices
and equipment (St. Louis, I. M. & 8. Ry. Co. v. Taylor,
- 210 U. S. 281, 286, 287; Napier v. Atlantic Coast Line,
272 U. S. 605, 612), aor from that conferred upon the Sec-
retary of War to determine whether bridges and other
structures constitute unreasonable obstructions to navi-
gation and to specify and prescribe the structural changes
- that are required (Union Bridge Co. v. United States,
204 U. S. 364).

The Secretary of Agriculture is authorized to designate
those markets where tobacco bought and sold thereon at
auction moves in commerce. § 5. This calls for the
ascertainment of a fact. The intention of Congress is
clear that markets thus ascertained shall be designated
subject to the prescribed conditions and as rapidly as
facilities for inspection are available. We find no un-
fettered discretion lodged with the administrative officer.
The requirement of a referendum, as already noted, calls
for the expression of the wishes of the growers and the
Secretary acts merely as an administrative agent in con-
ducting the referendum. The provision for the suspen-
sion of a designated market because competent inspectors
are not available or the quantity of tobacco is not enough
to justify the cost of the service, sets forth definite as
well as reasonable criteria. The statute also lays down
a practical rule for the guidance of the Secretary in the

12 See Note 10.
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- selection ‘of markets in the event that because of lack
of inspectors or other reasons the Secretary is unable to
furnish inspection and certification at all auction markets
within a type area. In that case he is first to designate
those auction markets “where the greatest number of
growers may be served with the facilities available to
him.”

The statute thus defines the policy of Congress and es-
tablishes standards within the framework of which the
administrative agent is to supply the details. The pro-
visions of the Act are well within the principle of per-
missible delegation which we applied in relation to the
administration of the forest reserve in United States v.
Grimaud, 220 U. S. 506, 517; to the allocation of licenses,
wave lengths, ete. in Federal Radio Comm’n v. Nelson
Bros. Co., 289 U. S. 266, 285; and to the exercise of the.
powers conferred upon the Interstate Commerce Com-
mission in New York Central Securities Corp. v. United
States, 287 U. S. 12, 24.

Nor does it appear that, in his use of his authority in
the instant case, the Secretary has acted in an arbitrary
and capricious manner. As he did not have an adequate
corps of experts to supply all the North Carolina mar-
kets, he selected those where there had been voluntary
inspection under the prior Act.”®* It cannot be said that
this was an unreasonable course. '

Fourth. Finally, plaintiffs invoke the due process clause
of the Fifth Amendment. Plaintiffs are warehousemen
and auctioneers acting as agents for the growers who own
the tobacco and pay their commissions. Plaintiffs are
thus in the position of contesting a regulation for the
benefit of their principals because of an alleged interfer-
ence with their business. The Act does not affect their
rate of charges and does not deprive them of any.prop-

13 Farm Products Inspection Act, 7 U. 8. C. 492,
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erty. The growers, to be sure, may take their tobacco
where they please. But even if it were assumed that the
contention that the markets subject to the Inspection
provision would lose patronage could afford ground for
resisting this sort of regulation, otherwise valid, the claim
in this instance rests more on conjecture than on proof.
We agree with the Circuit Court of Appeals that as to the
asserted difference of prices obtainable on inspected mar-
kets, as compared with those not inspected, the evidence
has little probative value and that the loss of business
from growers who do not desire the inspection would seem
by the record to be more than counterbalanced by the
gain of business from those who desire it. 95 F. 2d p.
861.
The decree of the Circuit Court of Appeals is
Affirmed.

Mg. Justice McRey~NoLps and MR. JusTicE BUTLER
dissent.

BOWEN ». JOHNSTON, WARDEN.
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- NINTH CIRCUIT.
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1. The United States has constitutional power to acquire land within
the exterior limits of a State for a national park. P. 23.

2. As a general rule review of a determination of the District Court
affirming its jurisdiction involving imprisonment for ecrime is by
appellate procedure and not by habeas corpus. P. 23.

This rule is not one defining power to grant the writ but one
which relates to the appropriate exercise of power. P. 26.

3. Habeas corpus may be appropriately granted where jurisdiction
in the criminal case depended upon a question of law, there being
no dispute of facts, and where the need for the inquiry is made
apparent by exceptional circumstances. P, 27,



